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638 VIRGINIA LAW REGISTER. [Jan., 

Husband and Wife — Husband's Liability fob Wife's Torts under 
Modern Statutes.— In Taylor v. Pullen, (Mo. ), 53 S. W. 1086, it is held that 
notwithstanding the fact that modern statutes deprive the husband of his common 
law marital rights in the wife's property, he remains liable, along with her, for 
her postnuptial torts, as at common law, unless plainly absolved by statute. 

The argument commonly made against this conclusion is, that the husband's 
liability in such case rests, at common law, upon the circumstance that by the 
marriage he became practically the owner of all her property, and it was but jus- 
tice that he should bear the burden of her liabilities. And, since the husband no 
longer enjoys these benefits, he should not be held for the burdens — on the prin- 
ciple that when the reason ceases the law ceases. 

But this argument is based on the false assumption that the husband's liability 
depends upon the consideration that he has the enjoyment of her property. On 
the contrary, his liability grows out of the rule of pleading which forbids a suit 
against the wife without the joinder of her husband. This is clearly deducible 
from the princible that unless judgment be recovered against the husband and wife 
during the coverture, the husband's liability, or that of his estate, for his wife's 
torts, or antenuptial contracts, ceases, whether the husband or the wife be the sur- 
vivor. Nor does his liability depend in the slightest degree upon whether he has 
received much, or little, or no property by the wife. If either dies during the 
coverture, before judgment recovered, the husband is absolved from responsibility 
for any of his wife's liabilities, even though he survive her and have in his posses- 
sion a large estate derived through the wife. So, on the other hand, he is liable 
with her, though he received nothing by her. This indicates clearly enough that 
his liability is not based upon his enjoyment of her estate. Sec. 2 Bishop Mar. 
Women, 309-317. 

The "decision in the principal case is that generally adopted by the courts, save 
in those States whose statutes exclude the husband's liability. 2 Bisphop, Mar. 
Women, 264-269 ; Fitzgerald v. Quann, 109 N. Y. 441, 17 N. E. 354; OiU v. State, 
39 W. Va. 479, 45 Am. St. Rep. 928; Kies v. Young (Ark.), 42 S. W. 669, 62 
Am. St. Rep. 198 ; Nichols v. Nichols (Mo.), 48 N. W. 947. 

There is no doubt that under the Virginia statute, the husband, while deprived 
of all marital rights in his wife's property during coverture, remains liable, as at 
common law, for the wife's postnuptial torts, not connected with her separate 
estate. See 4 Va. Law Reg. 424. 



